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EDITOR’S PREFACE

Private competition litigation can be an important complement to public enforcement 
in the achievement of compliance with the competition laws. For example, antitrust 
litigation has been a key component of the antitrust regime for decades in the United 
States. The US litigation system is highly developed – using extensive discovery, pleadings 
and motions, use of experts, and, in a small number of matters, trials, to resolve the rights 
of the parties. The process imposes high litigation costs (both in time and money) on 
all participants, but promises great rewards for prevailing plaintiffs. The usual rule that 
each party bears its own attorneys’ fees is amended for private antitrust cases such that a 
prevailing plaintiff is entitled to its fees as well as treble damages. The costs and potential 
rewards to plaintiffs create an environment in which a large percentage of cases settle on 
the eve of trial. Arbitration and mediation are still rare, but not unheard of, in antitrust 
disputes. Congress and the US Supreme Court have attempted to curtail some of the 
more frivolous litigation and class actions by adopting tougher standards and ensuring 
that follow-on litigation exposure does not discourage wrongdoers from seeking amnesty. 
Although these initiatives may, on the margin, decrease the volume of private antitrust 
litigation in the United States, the environment remains ripe for high levels of litigation 
activity, particularly involving intellectual property rights and cartels.

Until the last decade or so, the United States was one of the few outliers in 
providing an antitrust regime that encouraged private enforcement of the antitrust laws. 
Brazil provided another, albeit more limited, example: Brazil has had private litigation 
arise involving non-compete clauses since the beginning of the 20th century, and 
monopoly or market closure claims since the 1950s. In the last decade, we have seen 
other regimes begin to provide for private competition litigation in their courts, typically, 
as discussed below, only after (i.e., as a ‘follow on’) to public enforcement. In some 
jurisdictions (e.g., Lithuania, Romania, Switzerland and Venezuela), however, private 
actions remain very rare and there is little, if any, precedent establishing the basis for 
compensatory damages or discovery, much less for arbitration or mediation. Also, other 
jurisdictions (e.g., Switzerland) still have very rigid requirements for ‘standing’, which 
limit the types of cases that can be initiated.
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The tide is clearly turning, however, with important legislation pending in many 
jurisdictions throughout the world to provide a greater role for private enforcement and 
courts beginning to act in such cases. In Japan, for example, over a decade passed from 
adoption of private rights legislation until a private plaintiff prevailed in an injunction 
case for the first time; also it is only recently that a derivative shareholder action has 
been filed. In other jurisdictions, the transformation has been more rapid. In Korea, for 
example, private actions have been brought against an alleged oil refinery cartel, sugar 
cartel, school uniform cartel and credit card VAN cartel. In addition, the court awarded 
damages to a local confectionery company against a cartel of wheat flour companies. In 
the past few years, some jurisdictions have had decisions that clarified the availability of 
the pass-on defence (e.g., France and Korea) as well as indirect-purchaser claims (e.g., 
Korea). Moreover, we are at a critical turning point in the EU: by 2016, EU Member 
States are required to implement the EU’s directive on private enforcement into their 
national laws. Even without this directive, many of the Member States throughout the 
European Union have increased their private antitrust enforcement rights. Indeed, private 
enforcement developments in some jurisdictions have supplanted the EU’s initiatives. 
The English and German courts, for instance, are emerging as major venues for private 
enforcement actions. Collective actions are now recognised in Sweden, Finland and 
Denmark. Italy also recently approved legislation allowing for collective damages actions 
and providing standing to sue to representative consumers and consumer associations, 
and France and England have also taken steps to facilitate collective action/class action 
legislation. Differences will continue to exist from jurisdiction to jurisdiction regarding 
whether claimants must ‘opt out’ of collective redress proposals to have their claims 
survive a settlement (as in the UK), or instead must ‘opt in’ to share in the settlement 
benefits. Even in the absence of class action procedures, the trend in Europe is towards 
the creation and use of consumer collective redress mechanisms. For instance, the 
Netherlands permits claim vehicles to aggregate into one court case the claims of multiple 
parties. Similarly, in one recent case in Austria, several parties filed a claim by assigning 
it to a collective plaintiff. Some jurisdictions have not to date had any private damages 
awarded in antitrust cases, but changes to their competition legislation could favourably 
affect the bringing of private antitrust litigation seeking damages. Most jurisdictions 
impose a limitation period for bringing actions that commences only when the plaintiff 
knows of the wrongdoing and its participants; a few, however, apply shorter, more rigid 
time frames without a tolling period for the commencement of damages (e.g., Brazil, 
Canada and Switzerland, although Switzerland has legislation pending to toll the period) 
or injunctive litigation. Some jurisdictions base the statute of limitations upon the point 
at which a final determination of the competition authorities is rendered (e.g., India, 
Romania, South Africa and Austria) or from when the agency investigation commences 
(e.g., Hungary). In other jurisdictions such as Australia and Chile, it is not as clear when 
the statutory period will be tolled. In a few jurisdictions, it is only after the competition 
authority acts that a private action will be decided by the court.

The interface between leniency programmes (and cartel investigations) and private 
litigation is still evolving in many jurisdictions; and in some jurisdictions it remains 
unclear what weight to give competition agency decisions in follow-on litigation private 
cases and whether documents in the hands of the competition agency are discoverable 
(see, for example, Germany and Sweden). Some jurisdictions, such as Hungary, seek to 
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provide a strong incentive for utilisation of their leniency programmes by providing full 
immunity from private damages claims for participants. In contrast, other jurisdictions, 
such as the Netherlands, do not bestow any benefit or immunity in a follow-on damages 
action. These issues are unlikely to be completely resolved in many jurisdictions in the 
near term.

There is one point on which there is almost universal agreement among 
jurisdictions: almost all jurisdictions have adopted an extraterritorial approach premised 
on ‘effects’ within their borders. Canadian courts may also decline jurisdiction for a 
foreign defendant based on the doctrine of forum non conveniens as well as comity 
considerations. A few jurisdictions, such as the UK, however, are prepared to allow 
claims in their jurisdictions when there is a relatively limited connection, such as when 
only one of a large number of defendants is located there. In contrast, in South Africa, 
the courts will also consider ‘spill-over effects’ from antitrust cartel conduct as providing 
a sufficient jurisdictional basis.

The litigation system in each jurisdiction to some extent reflects the respective 
perceptions of what private rights should protect. Most of the jurisdictions view private 
antitrust rights as an extension of tort law (e.g., Austria, Canada, France, Hungary, Israel, 
Japan, Korea, Norway, the Netherlands and the UK), with liability arising for participants 
who negligently or knowingly engage in conduct that injures another party. Turkey, while 
allocating liability on the basis of tort law, will in certain circumstances award treble 
damages as a punitive sanction. Some jurisdictions treat antitrust concerns as a defence 
for breaching a contract (e.g., Norway and the Netherlands); others (e.g., Australia) value 
the deterrent aspect of private actions to augment public enforcement, with some (e.g., 
Russia) focusing on the potential for ‘unjust enrichment’ by the defendant. In Brazil, 
there is a mechanism by which a court can assess a fine to be paid by the defendant to the 
Fund for the Defence of Collective Rights if the court determines the amount claimed 
as damages is too low as compared with the estimated size and gravity of the antitrust 
violation. Still others are concerned that private antitrust litigation might thwart public 
enforcement and may require what is in essence consent of the regulators before allowing 
the litigation or permitting the enforcement officials to participate in the case (e.g., in 
Brazil, as well in Germany, where the competition authorities may act as amicus curiae). 
Some jurisdictions believe that private litigation should only be available to victims of 
conduct that the antitrust authorities have already penalised (e.g., Chile, India, Turkey 
and Venezuela). Interestingly, no other jurisdiction has chosen to replicate the United 
States’ system of routinely awarding treble damages for competition claims; instead, the 
overwhelming majority of jurisdictions take the position that damages awards should 
be compensatory rather than punitive (Canada does, however, recognise the potential 
for punitive damages for common law conspiracy and tort claims, as does Turkey). 
In Venezuela, however, the plaintiff can get unforeseen damages if the defendant has 
engaged is gross negligence or wilful conduct. Only Australia seems to be more receptive 
than the United States to suits being filed by a broad range of plaintiffs – including class-
action representatives and indirect purchasers – and to increased access for litigants to 
information and materials submitted to the antitrust authorities in a cartel investigation. 
Finally, in almost all jurisdictions, the prevailing party has some or all of its costs 
compensated by the losing party, discouraging frivolous litigation.
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Cultural views also clearly affect litigation models. Outside the EU and North 
America, the availability of group or class actions varies extensively. A growing minority 
of jurisdictions embrace the use of class actions, particularly following a cartel ruling by 
the competition authority (e.g., Israel). Some jurisdictions (e.g., Turkey) permit group 
actions by associations and other legal entities for injunctive (rather than damages) 
relief. Jurisdictions such as Germany and Korea generally do not permit representative 
or class actions but instead have as a founding principle the use of courts for pursuing 
individual claims. In some jurisdictions (e.g., China, Korea and Switzerland) several 
claimants may lodge a collective suit against the same defendant if the claims are based 
on similar facts or a similar legal basis, or even permit courts to join similar lawsuits 
(e.g., Romania and Switzerland). In Japan, class actions have not been available except to 
organisations formed to represent consumer members; a new class action law will come 
into effect by 2016. In contrast, in Switzerland, consumers and consumer organisations 
do not currently have legal standing and cannot recuperate damages they have incurred 
as a result of an infringement of the Competition Act. In Poland, only entrepreneurs, 
not individuals, have standing to bring claims under the Unfair Competition Act, but 
the Group Claims Act is available if no administrative procedure has been undertaken 
concerning the same case.

Jurisdictions that are receptive to arbitration and mediation as an alternative to 
litigation (e.g., Germany, Hungary, Japan, Korea, the Netherlands, Switzerland and 
Spain), also encourage alternative dispute mechanisms in private antitrust matters. Some 
courts prefer the use of experts and statements to discovery (e.g., in Chile; in France, 
where the appointment of independent experts is common; in Japan, which does not 
have mandatory production or discovery except in narrowly prescribed circumstances; 
and in Germany, which even allows the use of statements in lieu of documents). In 
Korea, economic experts are mainly used for assessment of damages rather than to 
establish violations. In Norway, the Civil Procedure Act allows for the appointment of 
expert judges and advisory opinions of the EFTA Court. Other jurisdictions believe that 
discovery is necessary to reach the correct outcome (e.g., Canada, which provides for 
broad discovery, and Israel, which believes that ‘laying your cards on the table’ and broad 
discovery are important). Views towards protecting certain documents and information 
on privilege grounds also cut consistently across antitrust and non-antitrust grounds 
(e.g., no attorney–client, attorney work product or joint work product privileges in 
Japan; limited recognition of privilege in Germany; extensive legal advice, litigation 
and common interest privilege in the UK and Norway), with the exception that some 
jurisdictions have left open the possibility of the privilege being preserved for otherwise 
privileged materials submitted to the antitrust authorities in cartel investigations. 
Interestingly, Portugal, which expressly recognises legal privilege for both external and 
in-house counsel, nonetheless provides for broad access to documents to the Portuguese 
Competition Authority. Some jurisdictions view settlement as a private matter (e.g., 
France, Japan and the Netherlands); others view it as subject to judicial intervention 
(e.g., Israel and Switzerland). The culture in some jurisdictions, such as Germany, so 
strongly favours settlement that judges will require parties to attend hearings, and even 
propose settlement terms. In Canada, the law has imposed consequences for failure 
to accept a reasonable offer to settle and, in some jurisdictions, a pretrial settlement 
conference is mandatory.
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As suggested above, private antitrust litigation is largely a work in progress in 
many parts of the world. Change occurs slowly in some jurisdictions, but clearly the 
direction is favourable to the recognition that private antitrust enforcement has a role 
to play. Many of the issues raised in this book, such as the pass-on defence and the 
standing of indirect purchasers, remain unresolved by the courts in many countries and 
our authors have provided their views regarding how these issues are likely to be clarified. 
Also unresolved in some jurisdictions is the availability of information obtained by the 
competition authorities during a cartel investigation, both from a leniency recipient and 
a party convicted of the offence. Other issues, such as privilege, are subject to change 
both through proposed legislative changes as well as court determinations. The one 
constant across all jurisdictions is the upward trend in cartel enforcement activity, which 
is likely to be a continuous source for private litigation in the future.

Ilene Knable Gotts
Wachtell, Lipton, Rosen & Katz
New York
August 2015
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Chapter 11

FINLAND

Sari Hiltunen and Salla Mäntykangas-Saarinen1

I OVERVIEW OF RECENT PRIVATE ANTITRUST LITIGATION 
ACTIVITY

Private competition enforcement has become increasingly significant in Finland both 
in terms of the number of cases initiated and the legislative development with regard to 
damages actions.

In recent years Finnish private competition enforcement has been highlighted 
by the follow-on damages actions related to the landmark judgments in the Asphalt 2 
and Raw Wood 3 cartel cases. These two cartels were sanctioned by the heaviest fines in 
Finland thus far, and also the damages cases related to these two cartels are the most 
significant in Finland thus far. In addition, other notable recent cases are the follow-on 
damages claims related to the Car Parts 4 and Hydroperoxide5 cartels.

In the Asphalt cartel damages case, the District Court of Helsinki ruled on the 
41 cases on 28 November 2013.6 The actions were brought by the State of Finland 

1 Sari Hiltunen is a partner and Salla Mäntykangas-Saarinen is a counsel at Castrén & 
Snellman Attorneys Ltd.

2 Supreme Administrative Court’s decision, 29 September 2009, KHO:2009:83, Dnro 
188/3/08, 189/3/08, 190/3/08, 191/3/08, 196/3/08, 197/3/08 and 199/3/08, file copy 2389.

3 Market Court decision, 3 Dec. 2009, MAO:614/09, register No. 407/06/KR. 
4 Helsinki District Court decision, 31 March 2014, case No. L 07/33936.
5 Helsinki District Court [2014], case No. L 11/16750, CDC Hydrogen Peroxide Cartel 

Damages Claims SA v. Kemira Plc. The case followed the decision of the European 
Commission in 2008 in the Sodium-Chlorate cartel case. The parties settled the claim on 
19 May 2014.

6 Helsinki District Court decisions, 28 November 2013, No. 13/64901 etc., register No. S 
14/1368 etc. In addition, a number of additional actions are pending before the District 
Court of Helsinki.
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(represented by the Finnish Road Administration) and 40 municipalities against 
eight defendants for damages; the capital amount of claims totaling of approximately 
€122.7 million. The actions followed the judgment given by the Supreme Administrative 
Court in 2009 where the Court found that a nationwide bid-rigging cartel had been 
operating in the Finnish asphalt paving market from 1994 until 2002. In its ruling, 
the District Court of Helsinki awarded damages to 39 municipalities of €37 million 
(which amounts to 15–20 per cent overcharge) plus interest and legal expenses. Notably, 
the District Court dismissed the claim for damages of the State of Finland due to the 
evidence showing that the State itself had known of the cartel and also participated in the 
cartel. Consequently, the District Court found that the State had not incurred damages 
in its contracts. The State was also ordered to pay the legal expenses of the defendants. 
All parties except one municipality have appealed the District Court’s decisions before 
the Court of Appeal of Helsinki.7

Another major damages case, the Raw Wood cartel damages case, pending before 
the District Court of Helsinki involves over 700 claims initiated by private forest 
owners, municipalities, and Metsähallitus, a state enterprise administering state-owned 
land and water areas, for damage allegedly caused by a raw wood procurement cartel of 
three major forest industry companies. The total capital amount of claims amounts to 
over €230 million, the largest single claim of the state enterprise being €160 million. 
The District Court adjudicated the preliminary question of statute of limitation in 
13 selected representative cases on 28 March 2014 dismissing the claims as time-barred. 
On 21 November 2014, the District Court’s decisions were repealed by the Court 
of Appeal of Helsinki, which unanimously held that the claims are not time-barred. 
Exceptionally, the Supreme Court granted a leave to appeal in the statute of limitation 
matter on 22 May 2015. The other originally initiated cases are pending before the 
District Court and, in addition, the decisions of the Court of Appeal have encouraged 
private forest owners to take actions leading to approximately 1,000 additional follow-on 
claims being raised.

Although the above cases are still pending, they illustrate the extent of claims 
and the variety of complex legal questions that relate to antitrust damages litigation in 
Finland. The issues raised in the proceedings concern, inter alia, statutes of limitation, 
standing, legal grounds of action, quantification of damages, and applicability of the 
principle of economic succession for civil law liability.

These cases have also been one of the main drivers for the legislative developments 
in the field of private enforcement in Finland. The special rules on antitrust damages were 
amended by the Competition Act,8 which entered into force on 1 November 2011 and 
replaced the Act on Competition Restrictions.9 The amendments concerned, inter 
alia, standing and statute of limitation. The former Act remains, however, applicable 
to damages actions where the competition law infringement was carried out before 
1 November 2011.

7 Helsinki Court of Appeal, case Nos. S 14/1364–1403.
8 948/2011. The Competition Act is compatible with the EU competition rules and forms the 

basis of the Finnish competition policy.
9 480/1992 as amended.
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Further recent developments include the amendment of Chapter 17 of the Code 
of Judicial Procedure10 regarding the presentation of evidence in court proceedings as 
of 1 January 2016, and the delivery on 16 June 2015 of the Report of the Ministry 
of Employment and the Economy’s Working Group, which contains a proposal for 
new rules on antitrust damages actions implementing the EU Directive on Antitrust 
Damages Actions.11

II GENERAL INTRODUCTION TO THE LEGISLATIVE 
FRAMEWORK FOR PRIVATE ANTITRUST ENFORCEMENT

The Finnish competition law regime is twofold: in addition to administrative enforcement 
by the Finnish Competition and Consumer Authority (FCCA) and the administrative 
courts, it contains rules for private enforcement according to which a litigant can have 
an unlawful agreement declared null and void and also have damage occurred from the 
violation compensated in general courts or in arbitration.

Section 8 of the Competition Act provides that an unlawful agreement cannot be 
applied or implemented (i.e., the agreement or part thereof is null and void by law). The 
provision applies only inter partes and cannot be invoked by third parties. 

Section 20 of the Competition Act provides a specific damages provision according 
to which an undertaking or association of undertakings that, intentionally or negligently, 
violates Sections 5 or 7 of the Competition Act or the equivalent Articles 101 or 102 of 
the Treaty on the Functioning of the European Union (TFEU), is obliged to compensate 
the damage caused by the competition restriction. The damages can be adjusted if 
considered unreasonable taking into account the financial and other circumstances. The 
right to claim damages is available to anyone; however, where the violation has occurred 
prior to 1 November 2011, the right to institute an action under Section 18a of the 
former Act on Competition Restrictions is limited (see Section IV, infra).

In practice, antitrust damages have also been sought on the basis of a number of 
alternative grounds: the Tort Liability Act,12 contractual liability for damages, refund of 
benefit by unjust enrichment, and violation in the conclusion of the contracts.

In Finland, there is no legal presumption of damage, but the claimant bears the 
burden of proof of damage. Furthermore, there must be a causal link between the harm 
suffered and the violation of competition law. The claimant bears the burden of proof 
that the damage has resulted from the violation and not from, for example, the market 
conditions or general market structure.13 In addition, liability for damage also requires 

10 4/1734 as amended.
11 Directive 2014/104/EU of the European Parliament and of the Council of 

26 November 2014 on certain rules governing actions for damages under national law for 
infringements of the competition law provisions of the Member States and of the European 
Union, OJ L 348, 5.12.2014, pp. 1–19.

12 412/1974. 
13 See the judgment in the Car Parts cartel damages case, where the District Court of Helsinki 

dismissed the claim because the claimant failed to prove that there was a causal link between 
the violation of competition law and the losses incurred.
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that the occurrence of the damage as a consequence of the violating act was foreseeable 
by the undertaking at the time the act was carried out. This means that there is no 
liability for remote or unexpected consequences of the violation.14 Also, contributory 
negligence on the part of the injured party may have a significant effect on the liability.

According to Section 20 of the Competition Act, the right to claim damages 
expires if the action has not been instituted within 10 years from the date the infringement 
occurred, or when the continuous infringement ended. However, if the damages claim 
is based on the decision of the FCCA finding the violation of competition law, or 
proposing a fine to be set by the Market Court, the right for damages does not expire 
until one year has passed from the date of the final decision in the matter. Instead, if the 
violation occurred before 1 November 2011, a different period of limitation applies to 
antitrust damages actions. According to Section 18a of the former Act on Competition 
Restrictions, the right to claim damages expires if the claim has not been instituted 
within five years from the date when the injured undertaking became aware or should 
have become aware that damage had occurred. Furthermore, claims that are based on 
legal grounds other than a specific provision of Section 18a, such as the Tort Liability Act 
or contractual grounds, are subject to different statutes of limitation. Different statutes 
of limitation may also apply simultaneously in the same proceedings and, as the recent 
divergent judgments on period of limitation in the Asphalt and Raw Wood cartel damages 
cases indicate, the issue of limitation periods in antitrust damages actions is currently 
rather controversial in Finland.

III EXTRATERRITORIALITY

The Competition Act is applied to all agreements and practices that significantly restrict 
competition in the Finnish market, or parts thereof, regardless of their origin. Thus, 
the Act applies not only to competition restrictions conducted in Finland but also to 
restrictions outside Finland if such restrictions significantly affect the Finnish market or 
are directed against the Finnish consumers.15

Correspondingly, an action for damages can be brought against or by a foreign 
undertaking in Finland. Subject to certain limitations, Section 25 of the Code of Judicial 
Procedure provides that the Finnish general courts are competent to consider a case 
with an international nature, if the case is connected to Finland based on, inter alia, the 
damage occurring in Finland, or the defendant having its registered office in Finland.

IV STANDING

Standing is an absolute procedural requirement in Finland. If the party does not have 
standing in a case, the claim is rejected.

According to Section 20 of the Competition Act, the right to bring an action is 
available to anyone (i.e., private person, business undertaking or public entity) who has 

14 Government Proposal 88/2010, p. 66.
15 Government Proposal 88/2010, p. 6.
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suffered damage from the competition law violation regardless of whether the relationship 
is contractual or not. However, if the violation occurred before 1 November 2011, an 
action for damages under the specific provision16 is available only to undertakings, 
and non-undertakings must bring an action on the basis of the Tort Liability Act or 
contractual liability. The right to bring an action for damages is also available to a litigant 
that has acquired the claim, as was confirmed by the District Court of Helsinki in an 
intermediate judgment in Hydroperoxide cartel damages case.

V THE PROCESS OF DISCOVERY

In Finland, there is no pretrial discovery system but the right of access to documents is 
fairly broad. The rights and limitations of parties to obtain documents for the purposes 
of antitrust damages actions are subject to rules in the Competition Act, the Code of 
Judicial Procedure17 and the Act on the Openness of Government Activities.18

According to the Code of Judicial Procedure, a court may order a person in 
possession of a specified document present the document to the court in a pending trial 
if the document may have significance as evidence. The document can be presented as 
evidence irrespective of confidential or privileged information if confidentiality of such 
information can be reasonably secured.

A person may also obtain documents from the FCCA or other government entities 
on the basis of the Act on the Openness of Government Activities. As a main rule, the 
documents in the FCCA’s file are public. However, access to documents can be restricted 
based on, inter alia, securing the ongoing investigations or private business secrets. A 
party (i.e., a person whose interest, right or obligation the matter concerns) may also 
obtain confidential documents that have or may have affected said person’s matter.

According to Section 17 of the Competition Act, information and evidence 
submitted to the FCCA for obtaining leniency cannot be used for any other purpose 
than specified in the Act. Leniency documents cannot, thus, be obtained for a damages 
action.19

VI USE OF EXPERTS

Unlike in the administrative courts adjudicating public competition enforcement 
cases, there are no expert members in the composition of the general courts in Finland. 
However, the parties have widely used experts, most commonly economists and legal 
experts, in the recent damages cases.

16 Section 18a of the Act on Competition Restrictions.
17 Reference is made to the rules of Chapter 17 of the Code of Judicial Procedure on the 

disclosure of documents applicable as of 1 January 2016. The current rules are broadly in line 
with the new rules.

18 621/1999.
19 Access to the FCCA’s file is subject to amendments required by the EU Directive on Antitrust 

Damages Actions (see Section XV, infra).
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A party will have the right to use an expert from 1 January 2016, however under 
the current rules the court has an exclusive right to use an expert and an expert of a party 
has the status of a witness. An expert must always provide a written expert statement to 
the court, and will be heard orally at the hearing only subject to certain preconditions, 
inter alia, where requested by a party and provided that the oral hearing is not clearly 
irrelevant. In practice, experts are likely to be heard orally as, for example, the adverse 
party would normally have an interest for cross-examination purposes.

The new rules as of 1 January 2016 also provide that a party may submit a written 
legal expert statement to the court on how the law should be applied. This corresponds 
to a large extent with the existing practice. A legal expert can also be heard orally at the 
court hearing.

VII CLASS ACTIONS

Collective actions are available in private competition enforcement to a limited extent 
in disputes between consumers and undertakings under the Act on Class Actions.20 A 
class action can only be brought by the Consumer Ombudsman in a limited number of 
competent district courts in Finland.

There are three preconditions for a claim to be heard as a class action: (1) several 
persons must have a claim based on the same or similar ground against the same 
undertaking, (2) a class action must be the most suitable form of action, and (3) the class 
must be defined with adequate precision for the purposes of the action.

A person may opt in to the class action by delivering a written and signed letter 
of accession to the class within the time period set by the court in the notice of the 
commencement of the class action, or where special reasons exist, after the expiry of such 
time limit. The Consumer Ombudsman has the exclusive right to exercise the rights of 
the party, whereas the members of the group are not parties to the proceedings but are 
covered and bound by the decision of the court.

To date, the Consumer Ombudsman has not brought any class actions for 
antitrust damages. In the pending Asphalt and Raw Wood cartel damages cases, however, 
which involve numerous claimants, practices that resemble those of a class action have 
been adopted. In these cases, the court has joined separate actions of each claimant to 
proceed together, thus entailing procedural and cost benefits.

VIII CALCULATING DAMAGES

In Finland, only single damages can be awarded and the damages law doctrine relies 
heavily on the principle of non-enrichment. According to the full compensation 
principle, the objective of compensation of damage is to bring the injured party into 
the position in which the injured party would have been had the harmful conduct not 
occurred at all.

20 444/2007.
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Compensation under Section 20 of the Competition Act covers both direct and 
indirect economic damage, inter alia, compensation of costs, price difference or lost 
profits.21 Compensation also includes interest, and, in practice, penal and return interest 
may form a significant part of the compensation. Compensation for pure economic loss 
(i.e., loss that is not connected to personal injury or property damage), however, requires 
especially weighty reasons under the Tort Liability Act.22

For the time being, there is no presumption of damage in antitrust damages 
litigation in Finland.23 Instead, the claimant bears the burden of proof on the occurrence 
of damage, the quantum of damage and the causal link. There is no single way of 
calculating the damage, but in recent cases related to cartel damages, competition 
economics and extensive economic evidence on the financial effects of the violation has 
been utilised. In practice, however, other evidence (e.g., witness’ statements and written 
evidence related to cartel) has been given much weight by the court in accordance with 
the free evaluation of evidence. The court has the power to assess the quantum of damage 
if the claimant has proven the damage suffered but evidence on the amount cannot be 
presented or can only be presented with difficulty.

According to Chapter 21 of the Code of Judicial Procedure, the party that 
loses the case is liable for all reasonable costs incurred by the necessary measures of the 
opposing party.

IX PASS-ON DEFENCES

In Finland, there are currently no specific rules on pass-on defences, and consequently, 
no limitations on the use of pass-on defence. Anyone who has suffered damage from 
a violation of competition law has the right to claim full compensation of damage 
regardless of whether there is a contractual relationship or not. Consequently, an indirect 
purchaser can seek damages directly from the undertaking claimed to have caused the 
damage. Furthermore, in line with the principle of non-enrichment, a defendant can 
invoke a pass-on defence against the direct purchaser. A pass-on defence has not been 
invoked in any antitrust damages case in Finland thus far.

The rules on burden of proof applicable to pass-on defences are subject to change 
with the implementation of the EU Directive on Antitrust Damages Actions in two 
ways. First, the burden of proof will be shifted from the claimant to the defendant who 
invokes a pass-on defence. Second, the burden of proof of a claimant who is an indirect 
purchaser will be lessened.

21 See Government Proposal 88/2010, p. 66.
22 The District Court considered in the Asphalt cartel damages case that especially weighty 

reasons for compensating pure economic loss exist where the undertakings have intentionally 
participated in an unlawful cartel.

23 A rebuttable presumption of damage concerning cartels will be introduced into the Finnish 
law by virtue of implementation of the EU Directive on Antitrust Damage Actions. The 
burden of proof of the quantum of damage, however, remains with the claimant.
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X FOLLOW-ON LITIGATION

An action for damages can be brought either as a stand-alone or a follow-on case in 
arbitration or in a general court. A general court normally postpones the proceedings 
until the final decision in the administrative proceedings is made.

In general, the claimant’s burden of proof is easier to meet in a follow-on case 
than in a stand-alone case. Although not bound by the decision of the FCCA or the 
administrative court, the general court is likely to accept the final decision as proof of 
an infringement or lack thereof.24 For example, in the Asphalt cartel damages case the 
District Court held that the Supreme Administrative Court’s decision is a precedent for 
actions for damages when dealing with the existence of competition infringement and 
cartel participants and that the decision has a positive legal force in the matter meaning 
that the existence of competition infringement and cartel participants cannot be brought 
to a new investigation in a trial concerning a damages case. However, the positive legal 
force does not extend to what the court has stated on facts, legal norms, experiential 
propositions or issues of potentially precedential nature in the reasoning for its judgment; 
rather, binding effect only concerns the outcome of the judgment. According to the 
District Court, the binding effect of the judgment issued by the Supreme Administrative 
Court does not limit the District Court’s authority to decide on, for example, a claim 
according to which the cartel was also active beyond the cartel’s time period stated by 
the Supreme Administrative Court or that other parties, apart from those stated in the 
judgment, participated in it (as the District Court found with regard to the State of 
Finland).

There are no restrictions of civil liability for damages with regard to leniency 
recipients.25 Thus, leniency recipients can be held jointly and severally liable for all direct 
and indirect damage caused by the violation.26

Note also that the liability for damages may follow the business activity involved in 
a cartel. In the Asphalt cartel damages case, the District Court held that the undertakings 
that were held liable for administrative fines on the basis of a principle of economic 
succession of liability applied in the EU case law on fines are also liable for paying the 
damages on the basis of the same principle. This means that a liability for damages may 
transfer to the bona fide receiver of a business activity that was involved in the violation 
through a concentration or other business transaction.27

24 Subject to change by virtue of implementation of the EU Directive on Antitrust Damages 
Actions (see Section XV, infra).

25 Subject to change by virtue of implementation of the EU Directive on Antitrust Damages 
Actions (see Section XV, infra).

26 See the Raw Wood cartel damages case, which involves a recipient of full immunity as a 
defendant.

27 The EU Directive on Antitrust Damages Actions does not contain an article on the principle 
of economic succession of civil law liability or even discuss on transfer of civil law liability to a 
receiver of business activity, the Working Group Report proposes that it would be included in 
the new national legislation on competition law damages.
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XI PRIVILEGES

An advocate (i.e., a member of Finnish Bar Association or a person working for a 
member of the Bar) has by law an obligation of confidentiality with regard to the client 
relationship. A similar duty of secrecy is provided in Chapter 15 Section 17 of the Code 
of Judicial Procedure with regard to information received in connection with the court 
proceedings or preparation thereof, the breach of which is punishable by law. Further, 
by virtue of Chapter 17 Section 13, an attorney may not testify on what the client has 
entrusted to him or her with respect to the case.28

In addition, legal professional privilege applies towards the FCCA. According to 
Section 38 of the Competition Act, an undertaking can refuse to deliver to the FCCA 
documents that contain confidential correspondence between an outside legal adviser 
and the client. This does not cover the communications between the client and in-house 
legal counsel.

Documents produced for the FCCA or other governmental authorities can be 
obtained as stipulated in the Act on the Openness of Government Activities (see Section 
V, supra).

XII SETTLEMENT PROCEDURES

There are different ways of how a settlement in an antitrust damages case can be achieved 
in dispute resolution procedures.

First, the parties are free to negotiate and agree on a settlement at any time during 
the damages proceedings. It should be noted that the members of the Finnish Bar are not 
allowed to invoke the offer of settlement made by the adverse party.

Secondly, during the preparation of the court proceedings, the court needs to 
actively establish whether there are prerequisites available for a possible settlement. The 
courts in Finland always, thus, assess the possibility for a settlement and encourage the 
parties to settle their case.

Additionally, the Act on Court Mediation29 is applicable to the settlement of 
damages claims. Court mediation is increasingly being applied to disputes regarding 
damages; however, to the best of our knowledge antitrust damages cases have not been 
dealt with in court mediation thus far.

Mediation is confidential, and the parties bear their own costs. If mediation is 
successful, the court can confirm the settlement. If settlement is not reached, the case can 
be commenced or resumed in court proceedings. In case of such unsuccessful mediation, 
the judge will be changed and the replacement judge will not receive any information on 
the settlement proceedings.30

28 Also, licensed legal counsel pursuant to the Act on Licensed Legal Counsel (715/2011) are 
subject to these rules when representing a client in court proceedings.

29 The Act on Mediation in civil Matters and Confirmation of Settlements in General Courts 
(394/2011).

30 The implementation of the EU Directive on Antitrust Damages Actions will amend the rules 
on settlement procedures in antitrust damages cases.
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XIII ARBITRATION

Pursuant to the Section 2 of the Finnish Arbitration Act31 any dispute in a civil or 
commercial matter that can be settled by agreement between the parties may be referred 
to arbitration. Thus, private antitrust claims can also be dealt with in arbitration.

A starting point is that a party who has concluded an agreement with an arbitration 
clause is bound by the arbitration agreement, if the follow-on damages claim arises from 
that contractual relationship. It should, however, be noted that in the Hydroperoxide 
cartel damages case the District Court had jurisdiction in the damages action despite the 
arbitration clause as the arbitration clause did not expressly cover the potential antitrust 
damages claims and the action was based on the violation of competition law, not on the 
breach of the contract.

Furthermore, it should be noted that an arbitral award that contradicts competition 
law may be set aside on the basis of being against Finnish public policy.

XIV INDEMNIFICATION AND CONTRIBUTION

The defendants can be held jointly and severally liable. This means that an injured party 
has the right to seek damages from any of the undertakings that have caused the damage 
by competition law violation. In the Asphalt cartel damages case, the District Court held 
the defendants jointly and severally liable even though the legal ground for liability for 
the defendants varied. The liability is allocated to defendants taking into account the 
guilt apparent in each defendant, the possible benefit accrued from the violation and 
other circumstances.

An undertaking that has paid damages in excess of its allocated share has the right 
to recover from other undertakings liable the amount paid on behalf of that undertaking. 
However, joint and several liability expires if the claim is time-barred even against one of 
the liable undertakings. Then the liability is per capita unless otherwise agreed or ordered. 
For example, in the Asphalt cartel damages case the defendants were held jointly and 
severally liable based on the perceived benefit; thus, the contracting party was considered 
to be primarily responsible for paying the damages. Consequently, where joint and 
several liability expired, the contracting party was liable for paying the damages in full. 
Therefore, the claimant ought to initiate joint and several liability claims against as many 
undertakings participating in the violation of competition law as possible.32

XV FUTURE DEVELOPMENTS AND OUTLOOK

In Finland, in the near future several significant law reforms and court decisions in the 
field of antitrust damages actions are expected. As referred to in Section I, supra, the 
amendment to Chapter 17 of the Code of Judicial Procedure concerning evidence enters 

31 967/1992.
32 The implementation of the EU Directive on Antitrust Damages Actions will amend the rules 

on joint and several liability and recourse in antitrust damages cases.
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into force on 1 January 2016. This amendment is aimed at renewing the provisions 
regarding presentation of evidence so that they form a clearer, consistent and functional 
wholeness that is in line with the current legal circumstances. One of the amendment’s 
objectives has been to favour regulation that speeds up court proceedings by, for 
example, reducing the need to take the same evidence more than once during the same 
proceedings. Among other things, the amendment contains certain changes concerning 
expert witnesses as well as document production (i.e., obligation to present evidence to 
court).

Further, the government proposal implementing the EU Directive on Antitrust 
Damages Actions with certain other amendments, which is to a large extent in line with 
the working group’s report, is expected to be adopted in the autumn of 2015 (a year 
before the deadline). Thus, Finland is expected to be among the first EU Member States 
to implement the Directive.

In addition, the Supreme Court is expected to adjudicate the questions on the 
statute of limitation in the Raw Wood cartel damages case that is hoped to clarify the 
issues related to, inter alia, knowledge required for the limitation period to start. In 
addition, the upcoming decisions in the Asphalt and Raw Wood cartel damages cases 
will be of great interest in the Finnish private antitrust enforcement as they involve a 
number of complex and, for the time being, unanswered questions. Although many of 
these have been covered by the EU Directive on Antitrust Damages Actions, in practice 
the decisions are likely to affect damages litigation in Finland for a long time due to the 
non-retroactive application of the new rules once in force.
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